Abstract: Th e principle of legitimate expectations concerns primarily the relationship between public administration and individuals. It endeavours to solve the confl ict between the administration's goal to protect confi dence in its activities and the need for change of the objectives of administrative policy. In the Polish administrative law, the concept of legitimate expectations has so far been identifi ed with the principle of the protection of trust. Th e aim of this study is to demonstrate that the recent amendment to the Polish Code of Administrative Procedure should serve as an impulse for further research into the meaning of this principle in the domestic legal order.
Introduction
Th e principle of legitimate expectations concerns primarily the relationship between public administration and individuals. It endeavours to solve the confl ict between the administration's goal to protect confi dence in its activities and the need for change of the objectives of administrative policy. It might seem that the claim that the role of administrative law is to protect legitimate expectations of the individual should not raise any controversies. Only a consistent public administration which breaks its prior promises solely in justifi ed cases can create a sense of justice and citizens' trust.
In the Polish administrative law, the concept of legitimate expectations has so far been identifi ed with the principle of the protection of trust. Th e aim of this study is to demonstrate that the recent amendment to the Code of Administrative Procedure 1 (CAP), particularly its art. 8, should serve as an impulse for further research into the meaning of this principle in the domestic legal order. Th e study is based on the analysis of the European and Polish jurisdictions and of relevant literature.
Th e principle of legitimate expectations in European Union law
Protection of legitimate expectations originates in the German principle of Vertrauensshutz which means protection of trust and is directly related to the protection of the acquired rights 2 . Th e origin of the principle can be traced back to judgments concerning the withdrawal of unlawful administrative acts conferring benefi ts. In the judgments of the 1950's and 1960's a principle was looked for, which could relativise the principle of legality of the administration as a subprinciple of the rule of law. "Th e fi rst judgments mentioned the principles of good faith and legal certainty as the source for the protection of legitimate expectations. Meanwhile the principle of legitimate expectations is established as an autonomous manifestation of the rule of law 3 ". "In the German concept that principle aims to protect legitimate dispositions of individuals from changing assessments of the legal situation (administration) and changes in the legal framework (legislature). Th e principle does not protect from any disappointment; only those expectations are regarded legitimate which have led to relevant dispositions. Th e principle can be activated in combination with fundamental rights versus the executive branch or the legislature. " 4 Th e principle of the protection of legitimate expectations was later adopted by EU law as a result of the judicial activities of the European Court of Justice (now Court of Justice of the European Union -CJEU).
In the early stages of the development of the rules governing proceeding before EU administrative bodies, the principles contained in domestic legal acts, common law and those established through court decisions, which were sometimes refl ected in the positive law, were used. Th e jurisdiction of the CJEU which has formulated many general principles of EU law is considered part of the primary legislation of the EU. Among other sources these principles are derived from constitutional traditions shared by the member states as well as from international agreements, including the European Human Rights Convention. General principles of EU law are of constitutional nature and are binding for the member states
5
. General principles are principles of public law because they concern relations between individuals and EU administration or a member state 6 . Th e CJEU analyses the validity of a contested community act not merely based on relevant clear provisions of the Treaty and their interpretation included in the existing jurisdiction but also in light of "basic principles", which it itself has formulated, drawing on legal traditions of diff erent member states
7
. Th e development of rules which govern EU law was largely infl uenced by its adoption of the European Convention of Human Rights.
Th e EU principles of human rights were included in the Charter of Fundamental Rights of the European Union (charter), which was adopted in Nice on December 7, 2000. Th is document became legally binding under the Lisbon treaty and now forms part of the primary EU law. What is relevant for our study is the right to good administration expressed in art. 41 of the charter. Th is right, stresses that individual cases should be investigated by the EU bodies and institutions impartially, fairly and within a reasonable timeframe. Th e administrative actions should be clear, intelligible and transparent. In the spirit of this requirement, every individual is ensured the right to access relevant documents and the right to express his or her opinion on the case before the verdict is given and administrative organs are obliged to justify their decisions.
8
Th e principles which form the right to good administration were later developed in the European Code of Good Administrative Behaviour (Code). Th e Code is an important instrument which enables the implementation of good administration principles in the EU institutions. It helps citizens understand their rights and monitor their observance. Moreover, it increases the level of societal interest in an open, eff ective and independent European administration 9 . Th e principle of legitimate expectations has been expressed in art. 10 of this document. Th e article says that: "Th e offi cial shall be consistent in his own administrative behaviour as well as with the administrative action of the Institution. Th e offi cial shall follow the Institution's normal administrative practices, unless there are legitimate grounds for departing from those practices in an individual case; these grounds shall be recorded in writing. " Paragraph 2 of this article goes on to say: "Th e offi cial shall respect the legitimate and reasonable expectations that members of the public have in the light of how the Institution has acted in the past. "
Th e legitimate expectations principle was thus fi rst expressed in normative terms in the European Code of Good Administrative Behaviour. Polish commentaries to this regulation describe it as the principle of the protection of trust which among other things implies predictability of decisions which is phrased as "legitimate expectations, consistent action and legal counselling"
10 . As mentioned above, in EU law, the principle of legitimate expectations was formed in the process of the judiciary activity of the CJEU. "Th e European Court did not establish the theoretical bases of the principle but in its decisions, it oft en indicated why it should be used. Among other things, it stated that this principle has a specifi c equitable function which ensured fair dealing and good faith as minimum standards of Community administration. It would be unfair for the administration to raise certain expectations as to its further conduct which are then subsequently disappointed, without good reason. "
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Th e principle allows the European Court to strike a balance between justice and the legal rigor. In one of the investigated cases the Advocate General declared that the doctrine of legitimate expectations is "undeniably part of Community law"
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. Th e European Court of Justice recognised that the principle of legitimate expectations originates from the principle of legal certainty
13
. Th e working of the principle of legal certainty means that violation of legitimate expectations is seen as violation of "the primary rule of law and order"
14 . In EU law the principle of legitimate expectations is primarily called for in cases which concern the agricultural market and industry. Th is seems understandable from the economic perspective. According to E. Sharpston "Th e general rule appears to be that the European Court will usually be prepared to back the Council and/or Commission and to hold that they are entitled to have a fairly wide margin of maneuver in market management, even where the chosen scheme has been subjected to fairly heavy criticism. Th is ties in with the basic principle essential, it is suggested, to a rational attempt at market management by the public authorities -that those authorities should be free to legislate (and to modify legislation) in the general economic interest, in the light of what they perceive to be the requirements of a changing overall economic situation. " 15 In one of its decisions the European Court stated that "Every entrepreneur in which an administrative body raises legitimate hopes may appeal to the principle of legitimate expectations. On the other hand, if a reasonable entrepreneur subject to other treatment could have foreseen the adoption of a communal measure which could aff ect his interests, he or she cannot appeal to this principle if the measure has been adopted. "
16 Th e European Court purports however that the discretionary power is not unlimited. For example, it can be seen in the decision on Mulder v. Minister van Landbouw en Visseri 17 , concerning milk producers who entered into a joint programme through which for fi ve years they received compensation for suspending their milk production and trade. Toward the end of that period the producers made investments to reactivate their production. In the meantime, another scheme, so called super-levy, came into force but producers who had joined the earlier one could not benefi t from it because they did not meet the necessary requirement of a given quantity of milk produced in the referential period. For this reason their applications were rejected. Th e European Court decreed that the resolution was illegal because it violated the principle of legitimate expectations. A producer who suspended his production of milk cannot expect that he would not be subject to market or structural policy which is adopted in the meantime. Th e Court adjudged that a producer encouraged by a communal scheme to suspend his milk production for a given period has the right to expect that he/she would not be subject to restrictions for the exclusive reason of benefi ting from communal regulations. Producers could not have foreseen that they would be excluded from the common market 18 . In line with the European court jurisdiction, three conditions must be satisfi ed to justify a claim for entitlement to the protection of legitimate expectations. First, precise, unconditional and consistent assurances originating from authorised and reliable sources must have been given to the person concerned by the Community authorities. Second, those assurances must be such as to give rise to a legitimate expectation on the part of the person to whom they are addressed. Th ird, the assurances given must comply with the applicable rules
19
. In seeking justifi cation for respecting the protection of legitimate expectations the doctrine of many European states appeals to the reliance theory and the rule of law theory. Th e former means that "legitimate expectations should be protected because to do otherwise would infl ict harm on individuals who rely upon such expectations 20 . A public authority's freedom to take action in the public interest is limited to the extent that it causes harm to particular individuals. If a public authority has induced a person to rely upon its representations or conduct, realising that such reliance was a real possibility, it is under a prima facie duty to act in a such way that the reliance will not be detrimental to the representee 21 . Th e rule of law as a source of legitimate expectations means that for individuals to be autonomous they must at least, be able to plan ahead and therefore foresee with some degree of certainty the consequences of their actions 22 . "Economic activity, which is an important aspect of autonomous decision-making, can only be carried out if economic operators 'can rely on something"
23
. In a dynamically changing and uncertain world this right is something they should be allowed to and largely rely on. It is emphasised that in administrative law certainty is particularly important in cases of discretionary administrative actions. Th e principle of the rule of law in administrative law means that protection and respect for expectations makes the discretionary action of administrative bodies more predictable. Th e principle of the rule of law establishes therefore legal certainty and predictability
24
. As concerns the relation between the European and domestic law the CJEU adjudged that the principles of legitimate expectations and legal certainty are part of the legal order of the Community. Th e fact that domestic legislation provides for the same principles which are to be applied in cases like return of unlawfully issued communal subsidy cannot thus be regarded as in confl ict with the same legal order. Moreover, as investigation of domestic provisions of the member states regarding the annulment of administrative decisions and repayment of fi nancial benefi ts which were unlawfully issued by public authorities clearly shows the worry of achieving balance between the principle of legality on the one hand and the principles of legal certainty and protection of legitimate expectations on the other, 
Protection of legitimate expectations in the Polish law
Th e principle of the protection of legitimate expectations (as understood above) has not been explicitly expressed in the Polish law or jurisdiction. It does not mean, however, that it has not been taken note of by representatives of the administrative law doctrine. Th us far it has been customary in the Polish law to regard the principle of the protection of legitimate expectations as corresponding to the principle of citizens' trust in the state and its laws. In the Polish legal tradition, it corresponds to the above mentioned German principle of Vertrauensschutz. Th e principle is derived from art. 2 of the Constitution of the Republic of Poland and the principle of a democratic rule of law that it expresses.
Z. Kmieciak, shows that values and ideas identifi ed with legitimate expectation, Vertrauensschutz or confi ance légitime in the French law are sometimes directly identifi ed with the principle of trust and the principle of legitimately acquired rights
26
. Following J.M. Woehrling he included the following principles in the "foundations" of the principle of the protection of trust: the principle of legal safety and legal certainty, the principle of coherence of public actions, the principle of good faith and the estoppel principle; the principle of impartiality, the principle of respect for fundamental rights and the principle of legitimately acquired rights 27 . Since it is assumed that the principle of legitimate expectations is to be derived from the principle of trust in the state and its organs, two provisions of the Polish legal order in which it has been expressed deserve special attention. Th ese are the above-mentioned art. 2 of the constitution and art. 8 of the CAP.
Th e Polish Constitutional Tribunal (CT) has long since noticed that the principle dictating that the proceeding be conducted in a way which raises the trust of its participants in the public authorities, previously called raising citizen's trust in the state and its law, is an element of a democratic state under the rule of law
28
. Th e CT decreed that this principle is of basic importance for the normative content of the rule of law clause. It arises from the function of this clause which is to determine relations between a person and the state 29 . Th e primary meaning of the principle is the need to protect and respect legitimately acquired rights and protect pending interests
30
, but also to prevent the lawmaker from such normative constructs which are impossible to implement, form the illusion of law and as a result are merely a pretence of protection of those property interests which are functionally related to the content of the established substantive right 31 . Th e CT links the principle of trust primarily with the citizens' trust in the state and its laws. In another ruling the CT stated that the principle of trust relates to legal certainty and "legal certainty is not to mean stability of legal regulations which in this area may be hard to attain in some economic conditions of the state, as much as it refers to predictability of the actions of the state organs and the related conduct of citizens. Predictability of state actions warrants trust in the lawmaker and the laws" 32 . In the light of the CT jurisdiction the principle of the protection of citizens' trust in the state and its laws (also known as the principle of state loyalty to its citizens) is addressed to the state authorities and its content could be reduced to the disallowing of the lawmaker to 'set traps' for the citizens, and of the state to make empty promises or suddenly withdraw promises or established rules of conduct.
33
Th e principle of the protection of an individual's trust in the state and its laws is closely related with the legal security of the individual 34 . It is expressed in such processes of law creation and law application, "which would prevent it from becoming a sort of trap for the citizens and enable them to organise their aff airs trusting that they are not exposing themselves to legal consequences which could not have been foreseen at the time of decision making and activity and convinced that the actions which they undertake in line with the eff ective law would be acknowledged by the legal order also in the future. "
35 Th e Polish CT also stressed that legal security, predictability of the law made by the state as well as respect of the authorities for actions undertaken with trust in the state, guarantees protection of human liberties 36 . Moreover, the CT concluded in its rulings that the principle of univocality of law as well as unlawfulness of the creation of illusory rights ensue from the principle of trust. "In a democratic state governed by the rule of law, the processes of law creation and law application cannot be a trap for the citizen and the citizen should be able to arrange his or her aff airs with trust that he or she does not expose him/herself to adverse legal consequences of his/her decisions and actions which are impossible to predict at the time of making the decisions and undertaking the actions" 37 .
According to art. 8 § 1 of the CAP: "Th e organs of public administration carry out their proceedings in a way that raises the trust of its participants in the public authorities, governed by the principle of proportionality, impartiality and equal treatment". Moreover, in art. 8 § 2 of the CAP, the lawgiver forbade the organs of public administration from abandoning the established decision-making practice when dealing with the same factual and legal situation.
Th e principle of trust was fi rst formulated in the original version of the CAP but its origins can be traced back to the bill establishing the Supreme Administrative Court and later democratic changes which followed aft er 1989. It is pointed out that development of this principle should be ascribed to the jurisdiction of the Constitutional Tribunal, the Supreme Administrative Court and regional administrative courts
38
. Th e principle of trust is tied up with the principle of the protection of pending interests. It ensures protection of the individual in circumstances where he or she undertook a given venture based on existing regulations. Th e CT stresses, however, that it does not have an absolute character. Th is duty is of a more categorical nature, if the lawgiver set a timeframe in which given ventures can be conducted under predetermined rules
39
. Th e principle of the protection of trust in the state and its laws is also oft en appealed to by administrative courts. Th e Supreme Administrative Court (SAC) ruled that passing of a regulation which allows for its arbitrary interpretation constitutes the breach of the principle of the protection of trust in the state and its laws
40
. Th e principle of the protection of trust in the state and its laws requires, for example, that the tax payer should know whether his or her tax duty has or has not expired 41 .
Th e Supreme Administrative Court referred to the principle of trust in the matter of judiciary actions. It stated that "In a democratic state governed by the rule of law it is wrong and unacceptable for the same court with a diff erently composed panel to issue a diff erent ruling based on the same factual and legal situation. " Th e current wording of art. 8 of the CAP is a result of the amendment to the CAP which came into force in June 2017
43
. It is thus worthwhile to consider whether this change contributed a new perspective on the principle of the protection of legitimate expectations in the Polish legal system. Among the reasons given for introducing changes to the CAP it was pointed out that the set of the general principles of administrative proceeding included in the earlier code did not fully realize the principles of good administration which the Code expressed along with other sources. One can fi nd statements in the Polish doctrine according to which the Polish administrative proceeding contains the principles included in the Code 44 . Other authors, e.g. A. Zoll, pointed out that Poland still has a long way to go in the task of including the Code in the Polish administrative proceeding 45 . A closer look at the normalising scope of art. 8 § 2 of the CAP and art. 10 of the Code shows that the Polish legislator did not intend to explicitly state the principle of the protection of legitimate expectations which is mentioned in the art. 10 paragraph 2 of the Code. Art. 8 § 2 of the CAP speaks only of a consistent application of administrative practice in the activities of public administration. We believe this does not exhaust the essence of the principle of the protection of legitimate expectations. According to P. Przybysz, the principle of respect for an established decision-making practice in the same factual and legal situation (art. 8 § 2) is an element of the principle of equal treatment
46
. It seems, however, that there is no need for a normative expression of the principle of the protection of legitimate expectations in the Polish legal system, for it can be derived from the eff ective legal provisions (the Constitution, the CAP and the tax ordinance).
According to J. Lemańska, legitimate expectations are a theoretical concept which signifi es a legally qualifi ed factual interest resulting from a subjective belief of an individual which is considered worthy of legal protection based on objectifi ed circumstances even though it has no explicit basis in the content of a legal norm 47 . She also suggests that the source of the protection of legitimate expectations, which in Poland form a qualifi ed factual interest, is article 7 of the CAP, which states that in Białostockie Studia Prawnicze 2018 vol. 23 nr 2 their proceedings the public administrative bodies take account of the social interest and legitimate interest of the citizens. Th e legitimate interest of the citizens is not just their legal interest but also their qualifi ed factual interest, i.e. (legitimate) expectations rightly understood, for the above-mentioned article of the CAP does not say that it is merely concerned with the legal interest 48 . It should be added that from art. 2 of the constitution which appeals to the principle of a democratic state under the rule of law one can derive directives which are relevant not only for the legislator but also for all public organs. And the principle of the protection of legitimate expectations is -as shown above -one of the constitutive elements of the concept of the democratic state under the rule of law.
In the Polish doctrine it had already been pointed out before that art. 10 of the Code alludes to previously adopted precedents which should be understood as established administrative practice. Societal opinion becomes accustomed to a given way of proceeding by the public administration and any deviations in uniform cases cause anxieties and a suspicion of subjectivism, if not abuse, on the part of the organs. If, therefore, there is a change of situation which requires abandoning of the existing practice (e.g. due to budget or fi nancial constraints or a need to consider other priorities) the administrative organ ought to justify this departure 49 . Th e principle of the protection of legitimate expectations means that every individual who, as a result of administrative action, formed certain expectations concerning future administrative actions may demand that these expectations are met unless there are compelling reasons of public interest for not allowing this. Th e CJEU has indicated that from the juridical point of view this principle should be regarded as a kind of a legal expectation concerning the action of an organ which establishes or administers EU law in relation to an individual who cannot appeal to acquired rights 50 . It is beyond the scope of this short study to point to all rulings which invoke the principle of the protection of trust in the public organs or discuss all aspects of its application. We thus stop short of only a couple of examples. According to courts, an administrative organ must not inform a party of the content of legal regulations or ways to interpret them, nor can it at a later stage -when the party has undertaken action on the basis of acquired information, trusting in its content -undertake actions (issue rulings) which contradict the content of provided information 51 . Imposing sanctions on the party for his or her failing to meet an obligation, which Białostockie Studia Prawnicze 2018 vol. 23 nr 2 he or she could not have met even in due diligence, may be inconsistent with the principle which requires that the proceeding be conducted in a way that does not diminish the trust of its participants in the public organs
52
. Th e undertaking of contradictory actions in the same case by the public authorities will not help obey the principle which states that proceeding be conducted in a way that supports trust of its participants in public authorities
53
. A breach of the principle expressed in art. 8 of the CAP is also found in the changeability of legal opinions expressed in decisions issued by administrative organs in relation to the same addressee, based in the same factual situation, indicating the same legal basis for the decision and failing to provide justifi cation for the change
54
. In a diff erent ruling, the SAC stated that a situation in which administrative information leads to a breach of material legal regulations cannot be accepted
55
. Th e principle of trust in the actions of public organs in the Polish legal order has a wide scope. It also forms an imperative for the public administration to keep promises and respect the established practices if that serves the public interest. Th e principle of the protection of legitimate expectations in the Polish law is a standard whose origins can be traced to the principle of law and order as well as the principle of trust in the state and its organs.
Conclusion
Th e principle of the protection of legitimate expectations does not hold an autonomous status in the Polish legal system. Fulfi lment of the principle of the protection of legitimate expectations in Poland is to serve the process of building trust in public administration organs. It also corresponds with the principles of equality, proportionality, legal certainty and subsidiarity 56 . What speaks for respecting the principle is the fact that since it is a European principle, it would prevent a situation in which individuals would enjoy broader protection before the EU organs than the scope determined in the regulations of the member states. If legitimate expectations are highly ranked on the EU level, it serves as an argument for providing the right scope of protection in the domestic law 57 . Moreover, Poland as the EU member has obliged itself to respect the standards of the rule of law and it should respect the principles of good administration.
Th e recent amendment has introduced a new provision to the Polish administrative proceeding by outlawing departures from established decisionmaking practice in a factual and legal situation which undoubtedly expresses the principle of the protection of legitimate expectations of an individual. Th is does not however exhaust the content of the principle. Moreover, it should be noted that the amendment of the CAP at the same time satisfi es recommendations outlined in the draft G eneral Provisions of the Administrative Law. Th e authors of this bill, in line with the requirements of the right to good administration, called for an explicit inclusion of the principles of proportionality, impartiality and equality in the bill 58 . It is apparent then that the lawmaker has included in the existing provisions of administrative procedure the missing standards provided for in the European Code of Good Administrative Behaviour. It seems therefore that a separate formulation of the principle of the protection of legitimate expectations in the bill is superfl uous. Moreover, as indicated in the above referenced rulings of courts and the Constitutional Tribunal, the content of the principle of trust in state organs in Poland corresponds to the understanding of the protection of legitimate expectations as expressed in the jurisdiction and doctrine of the European states and the EU. One could therefore hope that the principle will be taken note of and applied by Polish administrative organs and courts.
